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Scenario 1 

Racial Harassment 

Scenario 

Judge Smith entered his court to attend to any matters that had arisen after his clerk had finished 
with garnishments, interrogatories, and some other orders.  When he came into the courtroom, he 
overheard a group of lawyers standing around talking amongst themselves.  

Lawyer Larry said, “So, who do you think killed more people, Hitler or Stalin?”  The judge did 
not hear the response. 

Lawyer Joe said a few minutes later, “wish the docket would start…money doesn’t grow on 
trees.”  

“No, but it has a high cotton content.” 

“Do you know why the cotton gin was made?”   

Larry then turned to Judge Smith’s clerk, who was an African American woman.  He looked at 
her for a moment and then asked, “so, have you ever picked cotton?”  

She replied, “no, and why would you think I did?” 

“Well, only slaves picked cotton.”  The lawyers then started talking about the movie “Roots.”  
The clerk asked them to stop.  At this point, Judge Smith intervened and stopped everything.  

Did either Larry or Joe violate Virginia’s Rules of Professional Conduct?  No. 

What about the requirement of respect for the rights of third persons?  Probably not. 

Virginia Rule 4.4 – Respect for Rights of Third Persons 

In representing a client, a lawyer shall not use means that have no purpose other than to 
embarrass, delay, or burden a third person, or use methods of obtaining evidence that violate the 
legal rights of such a person. 

This rule applies only in the context of representing a client.  The Committee commented that the 
rules serves “as a reminder that there is some limitation placed upon activities for which ‘zealous 
representation’ might be offered as an excuse.”  Presumably, Larry and Joe were in court for the 
purpose of representing clients, but were there statements made “[i]n representing” those clients?    

Did Larry or Joe’s conduct violate Rule 3.4(h)?  Probably not. 

Virginia Rule 3.4(h) – Fairness to Opposing Party and Counsel 

A lawyer shall not: 

(h)  File a suit, initiate criminal charges, assert a position, conduct a defense, delay a trial, or 
take other action on behalf of the client when the lawyer knows or when it is obvious that such 
action would serve merely to harass or maliciously injure another. 
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How about Rule 8.4 – Misconduct? Probably not. 

Virginia Rule 8.4(b) – Misconduct 

It is professional misconduct for a lawyer to: 

(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer's 
honesty, trustworthiness or fitness to practice law. 

Did Larry or Joe’s conduct violate Model Rule 8.4(g)?  Maybe.   

Model Rule 8.4(g) – Misconduct 

It is professional misconduct for a lawyer to: 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, 
sexual orientation, gender identity, marital status or socioeconomic status in conduct related to 
the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules. 

Whether Larry or Joe violated Model Rule 8.4(g) turns on how the disciplinary authority 
interprets the word “harassment.”  The rule could be impossibly broad and infringe on free 
speech rights or it could be so narrow that it does not address much of the conduct that many find 
so offensive.  Some states have tried to eliminate this vagueness by stating that their anti-
discrimination rule applies only to unlawful discrimination and require that a tribunal find that 
the lawyer engaged in unlawful discrimination before disciplinary proceedings may be initiated.1   

Are the lawyers’ statements harassment on the basis of race? On the basis of sex?  If the conduct 
is not deemed discrimination or harassment, then there is no violation.   

The EEOC defines “race harassment” under Title VII as including 

racial slurs, offensive or derogatory remarks about a person's race or color, or the 
display of racially-offensive symbols. Although the law doesn't prohibit simple 
teasing, offhand comments, or isolated incidents that are not very serious, 
harassment is illegal when it is so frequent or severe that it creates a hostile or 
offensive work environment or when it results in an adverse employment decision 
(such as the victim being fired or demoted). 

 The EEOC defines “sexual harassment” under Title VII as including 

“sexual harassment” or unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical harassment of a sexual nature. Harassment does not 
have to be of a sexual nature, however, and can include offensive remarks about a 

 
1 See State by State Rules on Discrimination in materials provided. 
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person’s sex. For example, it is illegal to harass a woman by making offensive 
comments about women in general. 

Although the law doesn’t prohibit simple teasing, offhand comments, or isolated 
incidents that are not very serious, harassment is illegal when it is so frequent or 
severe that it creates a hostile or offensive work environment or when it results in 
an adverse employment decision (such as the victim being fired or demoted). 

Judicial Responsibilities in the Face of Bias or Prejudice 

Although Lawyers Larry and Joe may not be subject to discipline under the Rules of 
Professional Conduct, they may nonetheless face discipline by the Court.  The Canons of 
Judicial Conduct for the Commonwealth of Virginia require judges to perform the duties 
of judicial office impartially and diligently.  In performing judicial duties, a judge many 
not manifest bias or prejudice, nor may the judge allow those subject to the judge’s 
direction and control or those appearing before the Court to do so.   

Canons 3(B)(5) & (6) of Judicial Conduct for the Commonwealth of Virginia  

(5) A judge shall perform judicial duties without bias or prejudice. A judge shall 
not, in the performance of judicial duties, by words or conduct manifest bias or 
prejudice, including but not limited to bias or prejudice based upon race, sex, 
religion, national origin, disability, age, sexual orientation or socioeconomic 
status, and shall not permit staff, court officials and others subject to the judge's 
direction and control to do so. This Section 3B(5) does not preclude proper 
judicial consideration when race, sex, religion, national origin, disability, age, 
sexual orientation or socioeconomic status, or similar factors, are issues in the 
proceeding.  

Commentary: A judge must refrain from speech, gestures or other conduct that 
could reasonably be perceived as sexual harassment and must require the same 
standard of conduct of others subject to the judge's direction and control. 

(6) A judge shall require all persons appearing in proceedings before the judge to 
refrain from manifesting, by words or conduct, bias or prejudice based upon race, 
sex, religion, national origin, disability, age, sexual orientation or socioeconomic 
status, against parties, witnesses, counsel or others. This Section 3B(6) does not 
preclude legitimate advocacy when race, sex, religion, national origin, disability, 
age, sexual orientation or socioeconomic status, or other similar factors, are issues 
in the proceeding. 

Scenario 2 

Differential Treatment of Minority Associates 

Scenario 

Biglaw Firm has actively recruited associates. Once hired, the associates are assigned to a 
mentor. 
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Over lunch, three litigation associates were talking about their work assignments. The three 
associates all graduated the same year from law school and started the same time at the firm. In 
comparing their work assignments, Jared, an African-American graduate who graduated first in 
his class, learned that the other associates were taking depositions and handling complex 
litigation matters. Jared found this information to be disturbing because the work assigned to him 
was limited to reviewing written discovery. This work was far less challenging than the work 
assigned to the other associates. 

Jared decides that he should talk to his mentor. When Jared talks to the mentor, the mentor 
explains that the firm has been working hard to improve retention rates of minority associates 
and therefore is not demanding long hours that would interfere with the associate’s work-life 
balance. 

Is it likely that an associate in Jared’s position would talk with his mentor about this denial of 
access to meaningful work?  No. 

What are the consequences for Jared, the other associates, and the firm? 

The hypothetical firm evidently recognized the importance of appointing mentors for associates.  
Unfortunately, firm decision-makers did not appear to recognize the negative consequences of 
differential treatment of the minority associate.  Despite the explanation that the staffing decision 
was intended to provide work-life balance to the associate, the differential treatment could reflect 
a perspective of “presumed incompetence.”   

This human capital discrimination hurts the associate’s professional development and 
advancement.  If Jared is not given the same opportunities as the other associates, he may not 
gain the skills and judgment needed to stand on his own as a litigator.  Additionally, he will not 
have the interactions with clients and other attorneys that will contribute to his professional 
development.  Hampering Jared – even with good intentions – will negatively impact Jared’s 
career and future earnings.  Each year it will be harder and harder for Jared to gain the skills he 
needs.  Lower earnings will have additional long-term negative effects on Jared’s ability to pay 
off loans, obtain credit, and plan for retirement.   

Human capital discrimination also has subtler deleterious effects.  Associates who do not receive 
the same challenging work as their peers may come to question their abilities and lose self-
confidence.  Having to shop for work within their firm – instead of receiving assignments like 
white male peers – can be exhausting.  Black associates may end up working more than their 
white counterparts to manage not only the low-level work but also the few challenging 
assignments they have been able to capture.  See Kevin Woodson, Human Capital 
Discrimination, Law Firm Inequality, and the Limits of Title VII, 38 CARDOZO L. REV. 183 
(2016).  
The less demanding treatment of Jared also impacts how others perceive Jared and may impact 
how others perceive other minority associates.   

If you were Jared, what would you do? 
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Jared’s options may be limited by the firm and determined by firm culture.  Jared should pursue 
the issue further with his mentor.  If possible, Jared should identify concrete assignments that he 
could undertake.  By doing so, Jared would give his mentor “an out,” if the mentor is later 
criticized for overburdening Jared.  Jared could work with his mentor and others in the firm to 
make sure that all associates are challenged while maintaining something of a healthy work-life 
balance.  Jared could identify pro bono work that he would like to take on.   

If Jared is not able to have those conversations with his mentor, he should find someone else at 
the firm.  If that is not available, he may want to confer with a trusted mentor outside the firm.   

The status of women and minorities in the profession. 

Statistics of law firm demographics do not capture the costs of human capital discrimination, but 
they serve as an important metric in evaluating the overall progress – or lack thereof – in 
increasing diversity in the profession.       

According to the ABA’s National Lawyer Population Survey, in 2019, 64% of resident active 
attorneys reported as male, 35% were female, and none reported as other. 

The statistics by race/ethnicity were: 85% reported as Caucasian/White; 5% reported as African-
American; 5% reported as Hispanic; 2% reported as Asian; 2% reported as multiracial; and 1% 
reported as Native American.   

Women lawyers’ weekly salary as a percentage of male lawyers’ salary peaked in 2015 at 89.7% 
but has since declined to 80% in 2018.  See ABA Commission on Women in the Profession, A 
CURRENT GLANCE AT WOMEN IN THE LAW (Apr. 2019). 
According to the NALP’s 2018 Report on Diversity: 

• Representation of Black/African-Americans among associates remains below 2009 
levels.  

• The overall percentage of women associates has decreased as often as not since 2009.  
• Women and minorities continued to make small gains in their representation among law 

firm partners in 2018. 
Scenario 3 

Cultural Competence & Implicit Biases 

Scenario 

Mr. and Mrs. Shilpa built a successful business that imports apparel from India. They asked their 
accountant to refer a lawyer to handle their estate plan. The accountant recommended his niece, 
Alice. Alice obtained her L.L.M. in tax and thereafter worked in a firm that specialized in estate 
planning and tax work. Now Alice practices as a solo practitioner. 

The Shilpas arranged to meet with the Alice at her office. On arrival, Alice noticed that Mrs. 
Shilpa was wearing a sari (traditional clothing worn in India and Southern Asia). Alice 
commented that the sari must get hot in the summer. Alice also noted that the office was warm. 
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She removed a jacket, revealing that she was wearing a tight dress with a low neckline. 
Thereafter, Alice interviewed the Shilpas, repeatedly calling them by their first names. 

Alice completed the interview and quoted a flat fee for preparing an estate plan. Mr. Shilpa 
indicated that they would let Alice know if they wanted to move forward with the work. 

Once outside Alice’s office, both the Shilpas shook their heads. Mrs. Shilpa stated, “So much for 
casual Fridays, that attorney dresses like she is on her way to a club . . . Let’s hire someone we 
can trust.” 

What are the lessons related to lawyering and client interactions?   

The lawyer in the hypothetical needs a crash course in cultural competence. From the time the 
lawyer met the client, the lawyer failed to appreciate cultural differences and respect the clients, 
as illustrated by the lawyer’s dress, addressing the clients by their first names, and commenting 
on the sari and arranged marriages. 

As compared to other professions, the legal profession has lagged behind in emphasizing the 
importance of cultural competence.  The failure to be culturally competent may hurt not only 
business and the reputation of the profession, as here, but also the lawyer’s ability to represent 
clients.  If a lawyer does not understand his client’s culture, he may miss critical cues and fail to 
represent his client’s interests in negotiation or court.  If a lawyer does not understand other 
people’s cultures, he may not succeed with witness interviews, depositions, or trial testimony.     

What should lawyers do about our cultural incompetence?  One school of thought says we 
should learn about the cultures with which we interact.  There are various resources available to 
assist lawyers in developing cultural competence. One is a useful book, called Kiss, Bow, or 
Shake Hands by Terri Morrison and Wayne A. Conaway. On a country-by-country basis, the 
book provides helpful information related to culture and business etiquette. 

Developing cultural competence, however, can be risky.  It is very difficult to know what we 
don’t know and thus become overconfident in our understanding of cultural differences.  Also, 
we risk stereotyping people and failing to recognize how an individual may depart from the 
culture to which she seems to belong.   

An alternative is to practice “cultural humility,” a concept imported from the medical profession.  
Debra Chopp, while an attorney with New York Legal Assistance Group, Tenants’ Rights Unit, 
has encouraged lawyers to consider and adapt something like cultural humility from the medical 
context.2  Commentators have described “cultural competence” as    

best defined not by a discrete endpoint but as a commitment and active 
engagement in a lifelong process that individuals enter into on an ongoing basis 
with patients, communities, colleagues, and with themselves. This training 
outcome, perhaps better described as cultural humility versus cultural competence 

 
2 Debra Chopp, Addressing Cultural Bias in the Legal Profession, 41 N.Y.U. REV. OF LAW & 
SOCIAL CHANGE 367 (2017). 
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. . . is a process that requires humility as individuals continually engage in self-
reflection and self-critique as lifelong learners and reflective practitioners. It is a 
process that requires humility in how physicians bring into check the power 
imbalances that exist in the dynamics of physician-patient communication by 
using patient-focused interviewing and care.  And it is a process that requires 
humility to develop and maintain mutually respectful and dynamic partnerships 
with communities on behalf of individual patients and communities in the context 
of community-based clinical and advocacy training models.3 

Did Alice’s conduct violate Rule 1.1?  No.  Rule 1.1 applies once the lawyer is retained.  The 
comments to the Rule indicated, at least at first, the Rule 1.1 applies to a lawyer’s legal 
knowledge and skill in the particular matter.   

Virginia Rule 1.1 – Competence  

A lawyer shall provide competent representation to a client.  Competent representation requires 
the legal knowledge, skill, thoroughness and preparation reasonably necessary for the 
representation.   

The addition of comments to Rule 1.1 over the last few years suggests a way to encourage 
attorneys to become cognizant of their implicit biases.  In 2016, the Committee added to the 
commentary on this rule that, “[a]ttention should be paid to the benefits and risks associated with 
technology.”   

Comment 

Maintaining Competence 

[6] To maintain the requisite knowledge and skill, a lawyer should engage in continuing study 
and education in the areas of practice in which the lawyer is engaged.  Attention should be paid 
to the benefits and risks associated with technology.  The Mandatory Continuing Legal 
Education requirements of the Rules of the Supreme Court of Virginia set the minimum standard 
for continuing study and education which a lawyer licensed and practicing in Virginia must 
satisfy.  If a system of peer review has been established, the lawyer should consider making use 
of it in appropriate circumstances. 

In 2018, the Committee added Comment [7] under “Maintaining Competence.”     

Comment 

Maintaining Competence 

 
3 Melanie Tervalon & Jann Murray-Garcia, Cultural Humility Versus Cultural Competence: A 
Critical Distinction in Defining Patient Training Outcomes in Multicultural Education, 9 J. 
HEALTH CARE FOR POOR & UNDERSERVED 117, 118 (1998) (internal citations omitted).   
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[7] A lawyer’s mental, emotional, and physical well-being impacts the lawyer’s ability to 
represent clients and to make responsible choices in the practice of law.  Maintaining the 
mental, emotional, and physical ability necessary for the representation of a client is an 
important aspect of maintaining competence to practice law.  See also Rule 1.16(a)(2). 

The addition of technology to Comment [6] and Comment [7] sets precedent for adding 
commentary under Rule 1.1 about bias, discrimination, and harassment.  Doing so within the 
context of maintaining competence to practice law establishes a textual basis for encouraging 
lawyers to engage in formal training to understand their implicit biases, whether based on race, 
sex, religion, national origin, ethnicity, disability, age, sexual orientation, gender identity, or any 
other classification that adversely affects a lawyer’s fitness to practice law.   

The new comment could be something like: 

[8] A lawyer’s conscious and unconscious biases impact the lawyer’s ability to represent clients 
and to make responsible choices in the practice of law.  Attention should be paid to cultivating 
cultural competence and a continuing awareness of implicit biases that affect a lawyer’s fitness 
to practice law.   

Ignore Implicit Biases and Cultural Incompetence at Your Peril 

The absence of an express anti-discrimination rule should not mislead lawyers into thinking that 
their implicit biases or cultural incompetence will never give rise to a violation of the Rules of 
Professional Conduct.  On the contrary, conduct grounded in implicit biases or caused by cultural 
incompetence could lead to a violation of any of a number of rules.  Here are a few examples: 

Diligence 

It’s not hard to imagine how a lawyer’s benighted treatment of an opponent, third party, or the 
court could damage the client.  Doing so could violate Rule 1.3.   

Virginia Rule 1.3 – Diligence 

(c)  A lawyer shall not intentionally prejudice or damage a client during the course of the 
professional relationship, except as required or permitted under Rule 1.6 and Rule 3.3. 

Comment 

[2] Additionally, lawyers have long recognized that a more collaborative, problem-solving 
approach is often preferable to an adversarial strategy in pursuing the client’s needs and 
interests.  Consequently, diligence includes not only an adversarial strategy but also the 
vigorous pursuit of the client’s interest in reaching a solution that satisfies the interests of all 
parties.  The client can be represented zealously in either setting. 

Communication 

Cultural competence may also be necessary for effective communications with clients.  Also, a 
lawyer’s unconscious biases – such as a protective attitude toward a female client – may damage 
the lawyer-client relationship or cause the client to distrust the lawyer.   
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Virginia Rule 1.4 – Communication 

(a) A lawyer shall keep a client reasonably informed about the status of a matter and 
promptly comply with reasonable requests for information. 

(b) A lawyer shall explain a matter to the extent reasonably necessary to permit the client to 
make informed decisions regarding the representation. 

(c) A lawyer shall inform the client of facts pertinent to the matter and of communications 
from another party that may significantly affect settlement or resolution of the matter. 

Comment [5] concludes by stating: “The guiding principle is that the lawyer should fulfill 
reasonable client expectations for information consistent with the duty to act in the client’s best 
interests, and the client’s overall requirements as to the character of the representation.” 

Comment [6] recognizes that some clients require different levels of communication:   

[6] Ordinarily, the information provided is that appropriate for a client who is a comprehending 
and responsible adult.  However, fully informing the client according to this standard may be 
impracticable, for example, where the client is a child or suffers from a mental disability.  See 
Rule 1.14. 

Confidentiality 

When we receive confidential information from our clients, we often understand how disclosure 
could damage the client legally, professionally, or personally.  A misunderstanding or ignorance 
of cultural differences, however, might result in a lawyer’s misunderstanding the client’s intent.  
Likewise, a lawyer’s personal biases, whether conscious or not, may color the lawyer’s 
determination of what client information may be revealed.   

Virginia Rule 1.6 – Confidentiality of Information 

(a) A lawyer shall not reveal information protected by the attorney-client privilege under 
applicable law or other information gained in the professional relationship that the client 
has requested to be held inviolate or the disclosure of which would be embarrassing or 
would likely be detrimental to the client unless the client consents after consultation, 
except for disclosures that impliedly authorized in order to carry out the representation, 
and except as stated in paragraphs (b) and (c).  (emphasis added). 

Giving Advice 

Lawyers are expected to imagine the outcomes of decisions they and their clients make and the 
risks of taking (or not taking) certain actions.  Although immediate results of action or inaction 
are often legal, more often than not, the ultimate consequences have substantial effects on 
personal lives or the overall well-being of a corporate client.  In such instances, purely technical 
legal advice is inadequate.  To render worthwhile advice, a lawyer may need to understand the 
cultural milieu of clients and others or, at the very least, identify gaps in the lawyer’s knowledge 
that may have an impact on the decision-making and advising process.        
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Virginia Rule 2.1 – Advisor 

In representing a client, a lawyer shall exercise independent professional judgment and render 
candid advice.  In rendering advice, a lawyer may refer not only to law but to other 
considerations such as moral, economic, social, and political factors, that may be relevant to the 
client’s situation. 

Comment 

[2] Advice couched in narrowly legal terms may be of little value to a client, especially where 
practical considerations such as cost or effects on other people are predominant.  Purely 
technical legal advice, therefore, can sometimes be inadequate.  It could also ignore, to the 
client’s disadvantage, the relational or emotional factors driving a dispute.  In such a case, 
advice may include the advantages, disadvantages and availability of other dispute resolution 
processes that might be appropriate under the circumstances. 

[2a] It is proper for a lawyer to refer to relevant moral and ethical considerations in giving 
advice.  Although a lawyer is not a moral advisor as such, moral and ethical considerations 
impinge upon most legal questions and may decisively influence how the law will be applied.  

Scenario 4 

Handling a Client’s Biases When Assigning Work to Associates 

Scenario 

Betty worked as an electrical engineer, installing wind turbines on farms. While working on one 
job site, Betty fell and was paralyzed. After many surgeries, she was able to walk with a crutch. 
Four years later, Betty graduated from law school and obtained a job with a boutique firm that 
specialized in legal work involving alternative energy. 

Betty’s supervising attorney has been very impressed with her work. Because of her background, 
Betty excelled in representation that required an understanding of technology. The supervising 
attorney has asked Betty to handle a complex arbitration hearing that is scheduled to run for two 
weeks. The client is defending a large products liability claim related to the failure of wind 
turbines. 

Shortly after the supervising attorney introduced Betty to the client, the client called the 
supervising attorney. In the call, the client stated that his own daughter has medical problems and 
that the client is concerned that Betty may not have the endurance to handle the arbitration. 
Despite the supervisor’s assurance that Betty would do an exceptional job, the client stated that 
he wanted another associate to handle the arbitration. 

If you were the supervisor, what would you do?   

As an initial matter, the supervising attorney should assess the culture and biases that may be 
informing his client’s view.  In other words, where is the client coming from?  Does he feel 
protective of his daughter and women generally?  Does he think that someone with Betty’s 
medical history cannot go the distance?  Does he think that a woman cannot go the distance?  Is 
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the client stereotyping Betty on the basis of any other characteristics?  Is the client trying to 
make up some excuse to hide the fact that he really does not like Betty or that he likes Betty too 
much? 

A number of other factors will contribute to the supervisor’s response.  What are the firm’s 
policies on bias and discrimination?  How does the firm hold itself out to the public – and its 
clients – on these issues?  What kind of relationship does the supervisor and the firm have with 
the client?  And, realistically, how important is the client to the financial well-being of the firm?   

Based on the facts presented in this scenario, the supervisor believes that Betty is the best 
associate for the job.  Accordingly, the supervisor should try to create a situation in which Betty 
takes the lead but the client’s concerns are also addressed.  Depending on the client and the 
client’s relationship with the supervisor and the firm, the supervisor could explain why he thinks 
Betty should lead the case and give instances where Betty has succeeded in equally grueling 
advocacy.  The supervisor could present alternatives and explain more fully why Betty is the best 
for the job.  The supervisor could take ultimate responsibility as the recognized “lead” attorney 
on the case.  Doing so may be especially important if the client is an entity, and its inside 
litigation counsel may need “cover” if the case goes south.   

Simply acquiescing to the client’s wishes could have damaging effects not only on Betty’s career 
and morale but also on the firm, the supervisor, and even the client.  Does the firm want to be 
perceived as having an associate that cannot go the distance?  Does the firm want its associates 
to know that the firm may not support them if a client objects simply on the basis of bias or 
prejudice?  Would the firm and the supervisor want the client to be represented by someone who 
may not be the best for the job when the best is available?  

In deciding how to proceed, the supervisor should be mindful of the division of responsibilities 
in the client-lawyer relationship as stated in Rule 1.2(a) and the commentary.4   

 Virginia Rule 1.2 – Scope of Representation  

(a) A lawyer shall abide a client’s decisions concerning the objectives of representation, 
subject to paragraphs (b), (c), and (d), and shall consult with the client as to the means 
by which they are to be pursued.  A lawyer shall abide by a client’s decision, after 
consultation with the lawyer, whether to accept an offer of settlement of a matter.  In a 
criminal case, the lawyer shall abide by the client’s decision, after consultation with the 
lawyer, as to a plea to be entered, whether to waive jury trial and whether the client will 
testify. 

Comment 

 
4 See also Thomas L. Shaffer and Robert F. Cochran, Jr., LAWYERS, CLIENTS, AND MORAL 
RESPONSIBILITY (2d ed. 2009) (criticizing the roles of lawyer as “hired gun,” “guru,” and god 
father).  Professors Shaffer and Cochran urge lawyers to approach client relationships as 
“friends” who engage their clients in moral discourse. Id. 42-65. 



Ethics Seminar Analyses – August 29, 2019 - 13 

[1] Both lawyer and client have authority and responsibility in the objectives and means of 
representation.  The client has ultimate authority to determine the purposes to be served by legal 
representation, within the limits imposed by the law and the lawyer’s professional obligations.  
Within those limits, a client also has a right to consult with the lawyer about the means to be 
used in pursuing those objectives.  In that context, a lawyer shall advise the client about the 
advantages, disadvantages, and availability of dispute resolution processes that might be 
appropriate in pursuing these objectives.  At the same time, a lawyer is not required to pursue 
objectives or employ means simply because a client may wish that the lawyer do so.  A clear 
distinction between objectives and means sometimes cannot be drawn, and in many cases the 
client-lawyer relationship partakes of a joint undertaking.  In questions of means, the lawyer 
should assume responsibility for technical and tactical issues, but should defer to the client 
regarding such questions as the expense to be incurred and concern for third persons who might 
be adversely affected.  These Rules do not define the lawyer’s scope of authority in litigation. 

Scenario 5 

Sexual Harassment 

Scenario 

Lawyer Mike employed a female legal assistant, Yolanda.  One day Yolanda was in the file room 
retrieving a file from the bottom drawer of a file cabinet.  To access this file, Yolanda had to 
crouch down on her hands and knees.  While she was doing so, Mike entered the doorway to the 
file room, stared at her, and said, “That’s how I like my women—on all fours.” 

Did Lawyer Mike’s conduct violate Rule 3.4(h)? 

Virginia Rule 3.4(h) – Fairness to Opposing Party and Counsel 

A lawyer shall not: 

File a suit, initiate criminal charges, assert a position, conduct a defense, delay a trial, or take 
other action on behalf of the client when the lawyer knows or when it is obvious that such action 
would serve merely to harass or maliciously injure another. 

How about Rule 8.4 – Misconduct?  Maybe. 

Virginia Rule 8.4(b) – Misconduct 

It is professional misconduct for a lawyer to: 

(b) commit a criminal or deliberately wrongful act that reflects adversely on the lawyer's 
honesty, trustworthiness or fitness to practice law. 

What if the following comment were added under Rule 8.4? 

A lawyer violates paragraph (b) by offensive, abusive, or harassing conduct that reflects 
adversely on the lawyer’s fitness to practice law. Such conduct may include words or actions that 
manifest bias or prejudice based upon race, sex, religion, national origin, disability, age, sexual 
preference or marital status, or socioeconomic status. Discrimination and harassment by a lawyer 
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in the course of representing a client undermines confidence in the legal profession and legal 
system.  Such conduct includes harmful verbal or physical conduct that manifests bias or 
prejudice towards others, where that conduct is intended to cause or does cause harm to 
others.  A lawyer does not engage in deliberately wrongful conduct by limiting the scope or 
subject matter of the lawyer’s practice or service to particular segment of a population.  A 
lawyer’s representation of a client does not constitute an endorsement by the lawyer of the 
client’s views or activities. Allegations of employment discrimination, unless there has been an 
administrative or judicial finding in the matter, are not within the scope of this rule. This 
comment also does not apply to legitimate advice or advocacy permitted by the Rules of 
Professional Conduct. 

Did Lawyer Mike’s conduct violate Model Rule 8.4(g)?  Maybe.   

ABA Model Rule 8.4(g) – Misconduct 

It is professional misconduct for a lawyer to: 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, 
sexual orientation, gender identity, marital status or socioeconomic status in conduct related to 
the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules. 

Whether Lawyer Mike violated Model Rule 8.4(g) turns on how the disciplinary authority 
interprets the word “harassment.”  The rule could be impossibly broad and infringe on free 
speech rights or it could be so narrow that it does not address much of the conduct that we find 
so offensive.  Some states have tried to eliminate this vagueness by stating that their anti-
discrimination rule applies only to unlawful discrimination and require that a tribunal find that 
the lawyer engaged in unlawful discrimination before disciplinary proceedings may be initiated.   

Are the Lawyer Mike’s statements harassment on the basis of sex?  If the conduct is not deemed 
discrimination or harassment, then there is no violation.   

 The EEOC defines “sexual harassment” under Title VII as including 

“sexual harassment” or unwelcome sexual advances, requests for sexual favors, 
and other verbal or physical harassment of a sexual nature. Harassment does not 
have to be of a sexual nature, however, and can include offensive remarks about a 
person’s sex. For example, it is illegal to harass a woman by making offensive 
comments about women in general. 

Although the law doesn’t prohibit simple teasing, offhand comments, or isolated 
incidents that are not very serious, harassment is illegal when it is so frequent or 
severe that it creates a hostile or offensive work environment or when it results in 
an adverse employment decision (such as the victim being fired or demoted). 
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If the reach of Model Rule 8.4(g) is limited to conduct that is deemed unlawful, it won’t address 
situations that many lawyers, especially newer ones, consider harassment.  The Young Lawyers 
Board of The American Lawyer described the following as instances of “sexual harassment”: 

• A summer associate joins colleagues for an after-party at a bar following a firm event. As 
she sits next to a partner, he touches the jewelry on her wrist and states, “I’d like to see 
you in just this.” When she reports the incident, the firm responds by banning the partner 
from future interaction with summer associates. 

• A partner initiates an affair with an associate on his team and promises to leave his 
spouse for her. When the partner reconsiders, the team leader asks the associate, who is 
one year shy of partnership, to move to another office location so that the partner can 
reconcile his marriage. Ultimately the associate leaves the firm so that she does not have 
to relocate. The partner is not reprimanded and is permitted extensive time out of the 
office for counseling. 

• A female partner engages in sexual relations with a male summer associate. 
• A partner tells an associate that she will not be promoted to partner unless she agrees to 

have an affair with him. 
• A firm’s hiring partner is known for taking male and female summer associates to strip 

clubs and to his house for “after parties” following firm events—which often involve 
associates making sexual advances toward recruiting staff who are also present. The 
partner is not reprimanded and is instead seen as a recruiting superstar for showing the 
summer associates a good time.5 

Scenario 6 

Discrimination in Declining Representation 

Scenario 

Andrew and Allen have lived together in Manhattan for many years. After New York passed the 
Marriage Equality Act, Andrew and Allen married. Shortly thereafter, they determined that they 
wanted to raise a family in a small town in the country. Having learned about difficulties with 
adopting children in the U.S., they identified an attorney who was the leading expert in assisting 
couples interested in adopting children from abroad. Andrew made an appointment to meet with 
the attorney, Attorney Anna. 

At the time of the appointment, Anna appeared to be shocked when she walked into the 
conference room and discovered that Andrew and Allen were the couple interested in pursuing 
the adoption. Without getting any information on their circumstances, Anna stated that Andrew 
and Allen would likely be more comfortable with an attorney in Manhattan or another liberal 
community. When Andrew and Allen pursued the matter, the attorney noted “I am not a public 
utility. I carefully select the couples I represent.” 

 
5 The Young Lawyer Board of The American Lawyer, This Is What Sexual Harassment in the 
Legal Industry Looks Like, THE AM. LAWYER (Feb. 28, 2018). 
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Would the attorney be subject to discipline under Virginia’s Rules of Professional Conduct?  Not 
for this conduct without more.   

The attorney is generally correct, attorneys are not public utilities. In accepting and declining 
business, lawyers generally have a great deal of autonomy. 

There are only a few situations when an attorney’s ability to decline representation is limited. 
One situation is when the court is appointing an attorney to represent a client. Under Virginia 
Rule of Professional Conduct 6.2, an attorney may only decline court appointments for “good 
cause.”  This scenario does not involve a court appointment. Therefore, Rule 6.2 does not apply. 

Virginia Rule 6.2 – Accepting Appointments 

A lawyer should not seek to avoid appointment by a tribunal to represent a person except for 
good cause, such as: 

(a) representing the client is likely to result in violation of the Rules of Professional 
Conduct or other law; 

(b) representing the client is likely to result in an unreasonable financial burden on the 
lawyer; or 

(c) the client or the cause is so repugnant to the lawyer as to be likely to impair the 
client-lawyer relationship or the lawyer’s ability to represent the client. 

In addition, professional conduct rules urge lawyers to take their fair share of pro bono 
representation.  The rule dealing with pro bono service is aspirational. Moreover, the facts of the 
scenario do not involve pro bono representation. 

Would the attorney be subject to discipline Model Rule 8.4(g)?  Yes, if the conduct was 
discriminatory and the lawyer knew or should have known that the conduct was discrimination 
on the basis of sexual orientation and the lawyer’s declination did not comport with Model Rule 
1.16. 

ABA Model Rule 8.4(g) – Misconduct  

It is professional misconduct for a lawyer to: 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, 
sexual orientation, gender identity, marital status or socioeconomic status in conduct related to 
the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules. 

Was the lawyer’s conduct discriminatory?  Can we tell based solely on the facts presented in the 
hypothetical? 

Would it be professional conduct under Model Rule 8.4(g) for a lawyer who specializes in 
representing women in divorce cases to refuse to represent a man?  Maybe, if the lawyer knows 
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or should know that the conduct was harassment or discrimination on the basis of sex and the 
lawyer’s declination did not comport with Model Rule 1.16. 

What are other consequences of the attorney’s refusing to represent Andrew and Allen? 

Possible violation of state law:  In addition to state ethics rules, other law may apply to the 
attorney’s conduct. This is illustrated by the case of Stropinsky v. Nathanson, 19 M.D.L.R. 39 
(M.C.A.D. 1997) (finding that a lawyer who specialized in representing women in divorce cases 
violated a Massachusetts antidiscrimination law for refusing to represent a man). 

What is the impact of conduct like that of Anna on the reputation of Anna and her firm?  On the 
profession?  Are lawyers are effectively “endorsing” a client’s position by agreeing to represent a 
client? 

Scenario 7 

Discriminatory Conduct by a Supervising Attorney 

Scenario 

For the last two years, you have worked in the State Office of Informational Technology. 
Recently, the Office posted a job opening for an entry level staff attorney. The supervising 
attorney has asked you to identify applicants to invite for interviews. After going through twelve 
applications, you identify three applicants for interviews. All three applicants stood out because 
of their strong credentials, including having degrees in computer science. 

When you present all three applications to the supervising attorney, he asks you to set up 
interviews with two of the three applicants. When you ask about the third applicant, the 
supervisor simply states that he was not interested in interviewing the third applicant. When you 
politely seek an explanation, the supervisor states, “The people of our state would not want 
someone by the name of Mohammed-Al-something to have access to our state’s information 
technology.” 

What should the junior attorney do? 

Possible response:  The junior attorney asks the supervisor: “If we don’t interview the third 
candidate, how do you think that the decision could be perceived?” The advantage of such an 
approach is that it may be a less threatening way of confronting the supervisor. The disadvantage 
is that a more direct response may be necessary to deal with a supervisor who appears to be 
engaging in discriminatory practices. 

Although the supervisor’s conduct appears to be illegal and unethical, the junior lawyer may be 
reluctant to raise the issue. The junior attorney should determine if there is an ombudsman, 
human relations supervisor, or ethics counsel to whom the junior attorney could confidentially 
report the conduct. If there is not such a person, the attorney should consult a trusted senior 
attorney in the office. 

This hypothetical scenario underscores the importance of an attorney’s cultivating relationships 
with more than one senior attorney in his/her office. If a junior attorney only has one 
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supervisor/mentor, then it may be a challenge for the junior attorney to obtain guidance when the 
junior attorney has concerns about the conduct of his/her supervisor. 

Do the supervising lawyer’s statements constitute professional misconduct under Virginia’s 
Rules of Professional Conduct?  As an isolated incident, no.  Virginia has not adopted an anti-
discrimination rule.  The conduct may, however, violate state and federal laws prohibiting 
employment discrimination or the law firm’s policies.   

Does the supervising lawyer’s conduct violate Rules of Professional Conduct in jurisdictions that 
have adopted ABA MR 8.4(g)?  Yes.   

ABA Model Rule 8.4(g) – Misconduct  

It is professional misconduct for a lawyer to: 

(g) engage in conduct that the lawyer knows or reasonably should know is harassment or 
discrimination on the basis of race, sex, religion, national origin, ethnicity, disability, age, 
sexual orientation, gender identity, marital status or socioeconomic status in conduct related to 
the practice of law. This paragraph does not limit the ability of a lawyer to accept, decline or 
withdraw from a representation in accordance with Rule 1.16. This paragraph does not preclude 
legitimate advice or advocacy consistent with these Rules. 

Would the supervising attorney’s conduct violate Rules in a jurisdiction that has adopted a 
narrower anti-discrimination rule?  It depends.   

In Florida, for example, it probably would constitute misconduct.  Under Florida Rule 4-8.4(d), 
the question becomes whether the conduct is “prejudicial to the administration of justice.”  

Florida Rule of Professional Conduct 4-8.4(d) – Misconduct  

A lawyer shall not –  

(d) engage in conduct in connection with the practice of law that is prejudicial to the 
administration of justice, including to knowingly, or through callous indifference, disparage, 
humiliate, or discriminate against litigants, jurors, witnesses, court personnel, or other lawyers 
on any basis, including, but not limited to, on account of race, ethnicity, gender, religion, 
national origin, disability, marital status, sexual orientation, age, socioeconomic status, 
employment, or physical characteristic; 

The supervising attorney’s conduct would not violate Rules in those states where the prohibition 
is limited to “conduct in the course of representing a client,” as opposed to MR 8.4(g)’s 
expansive scope of “conduct related to the practice of law.”   

Were Virginia to adopt Model Rule 8.4(g), it may impose a duty on the junior attorney to report 
the violation.  
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Virginia Rule 8.3(a) – Reporting Misconduct 

A lawyer having reliable information that another lawyer has committed a violation of the Rules 
of Professional Conduct that raises a substantial question as to that lawyer’s honest, 
trustworthiness or fitness to practice law shall inform the appropriate professional authority. 
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